COMPARED VERSION
NEW ORDINANCE TO CODE BOOKS

ORDINANCE NO. 210991

Amending various sections of Chapter 3, “Contracts and Leases,” for the purposes of updating the
authority of the fairness in construction board and regulating prevailing wage and wage theft.

BE IT ORDAINED BY THE COUNCIL OF KANSAS CITY:

Section 1. That Chapter 3 of the Code of Ordinances entitled “Contracts and Leases” is
hereby amended by repealing Sections 3-451, 3-453, and 3-622 and enacting in lieu thereof new
sections of like number and subject matter to read as follows:

Sec. 3-451. Fairness in construction board.

(a) Establishment and authority. There is hereby established the fairness in construction
board. The board's authority is limited to city construction bids, proposals and contracts, and those
incentive projects, in which the estimated cost thereof is more than $300,000.00. The board's
authority is limited to setting goals for each such contract, to make determinations as to whether
good faith have been made and the assessment and amount of liquidated damages on incentive
agency projects when the applicable agency and the director fail to mutually agree, and hearing
and investigating appeals set forth in section 3-453 hereof arising from city bids, proposals and
contracts under its jurisdiction. The board is also authorized, pursuant to Sections 3-453 and 3-
622, to hear appeals regarding penalties imposed by the director for failure to pay prevailing wage
or otherwise engaging in wage theft.

(b) Board composition. The board shall be composed of seven members and six alternates
appointed by the mayor, each of whom is experienced in construction management, as follows:

1) One member and one alternate recommended by the Builders' Association; and

2) One member and one alternate recommended by the Heavy Constructors'
Association; and

3) One member and one alternate recommended by the Minority Contractors'
Association of Kansas City; and

4) One member and one alternate recommended by the Kansas City Hispanic
Association Contractors Enterprise, Inc.; and

5) One member and one alternate recommended jointly by the Women Construction
Owners and Executives and National Association of Women in Construction; and



(6) One member and one alternate jointly recommended by the specialty contractors
associations; and

(7) Chairperson appointed by the mayor and submitted to the entities named in section
3-451(b) (1)—(6) for approval. Any one of the named entities can veto the mayor's
submission and require another submission.

(c) Term. The terms of all board members shall be for a period of four years, however, all
members shall continue in office as such until the respective successors shall have been appointed.
Board members serving as of the effective date of this division shall retain their seats for the
remainder of their unexpired terms.

(d) Alternates. In the event a board member is unable to attend a meeting of the board or
has a conflict of interest with regard to a particular contract or issue, the alternate shall temporarily
serve in such member's stead. The term of an alternate shall expire at the expiration of the term of
the board member.

(e) Ineligibility. The following persons are ineligible to serve on the board:
1) Members of the city council; and
(2) Employees of the city; and

3) Nonresidents of the city, unless the nonresident works in the city metropolitan area
or is appointed to represent the interests of an organization that maintains an office
in the city metropolitan area.

(f) Conflict of interest. In the event a board member has a conflict of interest in a contract
or issue that comes before the board, the member shall be temporarily replaced by the alternate. In
the event an alternate has a conflict of interest in a bid, contract or issue that comes before the
board, the alternate shall recuse himself.

(g) Absence of chairperson. In the event the chairperson is not in attendance at any board
meeting, a majority of board members shall select a member to act as chairman for that meeting.

(h) Quorum. Four members of the board shall constitute a minimum quorum unless
otherwise increased by board rules.

Sec. 3-453. Responsibilities of the fairness in construction board.

(a) Goal setting. Prior to solicitation, the director and appropriate city staff or, in case of
an incentive project, the director and a representative of the developer of the incentive project shall
present to the board MBE/WBE goals for each proposed construction contract as recommended
by the director and city staff or developer, as applicable. The board shall determine within fifteen
(15) calendar days of being notified of the same, whether any goals are appropriate and, if so, shall
set the goals in conformance with section 3-431 hereof. The goals shall be included in the invitation



for bid or request for proposals. Except as otherwise provided in this division, no invitation for bid
or request for proposals shall be released until goals have been requested and set, or until the city
department soliciting the contract has been notified by the director that goals will not be
established.

(b) Any bidder or proposer on a city construction project having a construction contract
for which the board has jurisdiction pursuant to section 3-431(c) may, prior to award of the
construction contract (except in the case of a substitution, in which case shall necessarily occur
after the award of a contract) may, prior to award of the construction contract, appeal to the board
any determination by the director concerning the following issues:

1) Waiver of the individual contract goals pursuant to section 3-437(a); or

(2) Substitution of an MBE/WBE listed on a contractor utilization plan pursuant to
section 3-441; or

3) Substitution of an MBE/WBE listed on a contractor utilization plan pursuant to
section 3-443; or

4) Modification of the percentage of the participation on a contractor utilization plan
pursuant to section 3-443.

(c) Any contractor having a contract for which the board has jurisdiction pursuant to
section 3-431(e), may prior to the award of a construction contract (except in the case of a
substitution, in which case shall necessarily occur after the award of a contract) appeal to the board
any determination by the director concerning the following issues:

1) MBE/WBE contract credit towards meeting the percentage of MBE/WBE
participation identified in the contractor utilization plan; or

(2 Substitution of an MBE/WBE listed on a contractor utilization plan pursuant to
section 3-443; or

3) Modification of the percentage of the participation on a contractor utilization plan
pursuant to section 3-443.

4) The assessment or amount of liquidated damages.

(d) Any entity subject to a penalty for failure to pay prevailing wage or otherwise
engaging in wage theft pursuant to Section 3-622 may appeal to the board any such determination
by the director.

(e) Appeals shall be made to the board by filing with the director within fifteen (15)
calendar days after notice of the director's determination through a written request for review by
the board, stating the grounds of such appeal with specificity. The director shall promptly forward
a copy of any appeal to the chairperson and members of the board.



(F) To the extent a bidder, proposer, or contractor is notified that any determination made
by the director is final and appealable to the board, and such bidder, proposer, or contractor fails
to file an appeal of such final determination within fifteen (15) calendar days of such final
determination, such failure to file a timely appeal shall constitute a waiver of the right of a bidder,
proposer, or contractor to appeal the director's determination and such person shall be estopped to
deny the validity of any determination which could have been timely appealed.

(9) Authority of board.

Q) The board shall have authority to decide appeals, and may reverse, affirm or modify
determinations of the director, as applicable set forth in subsections (b) (c), and (d)
hereof. The board shall have the power to inquire into all the facts and
circumstances of appeals within its jurisdiction and may hold hearings for such
purpose. The board shall not hold hearings to inquire into those matters which the
board, upon recommendation by the city attorney or her designee, deems to be
frivolous and without merit and whose determination shall be final.

2 Except for those appeals which are found to be frivolous in accordance with section
3-353(f)(1), the board shall hold a hearing within thirty (30) calendar days of the date
of filing of a timely appeal. The failure to hold a hearing or determine an appeal frivolous
within the prescribed time shall result in the director’s determination being overturned
without further action, unless the delay was requested or caused by the party filing the
appeal.

3) The board shall issue a written report of its decision within the later of thirty (30)
calendar days of the filing of a timely appeal or fourteen (14) calendar days from
the conclusion of the hearing and its decision shall be final for all purposes.
Notwithstanding the foregoing, the city council shall retain the right to waive any
provision of this article in accordance with section 3-437(b).

(h) Any bidder, proposer or contractor whose interests will be affected by any appeal may
be permitted by the board to intervene in the appeal.

(i) In the event an appeal is pending before the board and the project is presented to the
city council for consideration prior to the board's issuance of its decision, the city council shall be
notified by including in the fact sheet notification that there is an appeal pending before the board.
The city council may elect to delay award of the project until after the board issues its decision.

(j) For incentive agency projects, when the applicable incentive agency and the director
are unable to reach a mutual determination within thirty (30) days, the board shall have the
authority to make determinations as to whether good faith efforts have been made and on the
assessments and amount of liquidated damages, pursuant to sections 3-437, 3-441, 3-443, and 3-
447. The board shall have the power to inquire into all the facts and circumstances and hold
hearings for such purpose. When agreement cannot be reached after the requisite thirty (30) days,
the director or applicable agency shall notify the board of such disagreement within five (5) days.
Upon notification by the director or applicable agency, the board shall hold a hearing within thirty
(30) calendar days. The board shall issue its determination as to whether good faith efforts have
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been made within fifteen (15) calendar days from the conclusion of the hearing and its decision
shall be final for all purposes. Notwithstanding the foregoing, the city council shall retain the right
to waive any provision of this section.

Sec. 3-622. Prevailing wage and wage theft prevention.

(a) The following definitions shall apply to this section:

1)
()
(3)

(4)

()

(6)

Board shall mean the Fairness in Construction Board
City means the City of Kansas City, Missouri

Director means the director of the civil rights and equal opportunity
department or such director’s delegate.

Prevailing Wage Rate shall mean the prevailing hourly rate of wages as  set
forth in RSMo Sections 290.210 to 290.340 and the Annual Wage Order which is
paid to a workman engaged in work of a similar character within the locality.

Wage theft shall mean the withholding or denial of wages or employee
benefits rightfully owed to a workman or employee.

Workman means a person employed to perform labor for which a prevailing
wage rate is applicable.

(b) Unless superseded by federal or state law, no less than the prevailing wage rate shall
be paid to a workman performing work as part of the construction, reconstruction, improvement,
enlargement, alteration, painting and decorating, or major repair on any of the following:

(1)

)

©)

All construction contracts entered into by the city for which the total project cost
exceeds $75,000.00.

Any new development plan, or substantial modification to an existing plan, that is
approved by the city council or any economic development agency created by the
city and that seeks ad valorem real and/or personal property tax abatement,
exemption or redirection for which the total project cost exceeds $75,000.00
conducted as part of the plan.

Any projects on property leased by the city for which the total project cost exceeds
$75,000.00.

(c) The director shall promulgate rules and regulation as are necessary to carry out the
provisions of this section. All such rules and regulations shall be provided to the economic
development agencies created by the city and authorized to approve tax abatement, exemption or
redirection within ten days of their promulgation. The director may enter into agreements with for-
profit, non-profit, civic and labor organizations to carry out the provisions of this section. The



director is authorized to investigate complaints of violations submitted by any individual or
organization.

(d) Notwithstanding the foregoing provisions of this section, the city council and any
economic development agency created by the city shall retain the discretion to authorize the
abatement, redirection or exemption, in whole or in part, of ad valorem real property taxes to the
full extent authorized by any provision of law. The city council and any economic development
agency created by the city shall give particular consideration to the following exceptions
("extraordinary qualifications™) in determining whether to authorize any abatement or exemption
structure, or approve any development plan providing for incentives to be conveyed on a project-
specific basis that is not in compliance with this section:

1) Located in a severely distressed census tract that has continuously maintained such
status for not less than ten years immediately prior to the effective date of the
request.

2 Projects that support affordable housing and extremely affordable housing by
meeting the requirements of Committee Substitute for Ordinance No. 201038, as
Amended, for such housing.

3) Projects that connect residents living in continuously distressed census tracts to new
employment opportunities by:

a. Providing at least 100 new entry-level jobs to Kansas City with an annual
salary of at least $32,000.00, or $42,000.00 inclusive of wages and benefits;
and

b. Incorporating options for mass public transportation or locating in an

established high-frequency transit corridor.

4) Projects that involve the renovation or rehabilitation of a building has been
designated by a government entity as a local or national historic landmark or
contribute to a historic district, or projects that have filed an application with the
National Park Service to be placed on the National Register of Historic Places, in
which case the exclusion would be subject to such designation being approved.

Determination of eligibility for extraordinary qualifications shall be made upon receipt by the city
or any economic development agency created by the city of an application or request for ad
valorem real and/or personal property tax abatement, exemption or redirection.

(e) In addition to penalties imposed pursuant to RSMo. Section 290.340, any contractor,
subcontractor, developer or any other entity who performs work on a city contract, or receives tax
incentive, abatement, or redirection from an economic development agency created by the city, or
contracts for the construction of a project or development on land owned by the city shall be subject
to the following penalties if determined by the director to have not paid prevailing wage or
otherwise engaged in wage theft:



1) termination of contract; and
2 loss of tax incentive, abatement, or redirection; and
3 debarment from future work pursuant to Section 3-321

(f) Upon a finding of non-compliance with this section, the director has the discretion to
impose any of the above penalties. Any entity subject to penalty may appeal the determination of
the director to the board in conformance with the appeal process outlined in Section 3-453.

(9) This section shall apply only to projects that have not yet submitted an application for
the abatement, redirection or exemption of taxes to the city or any economic development agency
created by the city and shall not be construed in a manner as to apply to any tax abatement or
transaction authorized by the City, any economic development agency created by the city, or any
other public entity prior to May 14, 2021. Notwithstanding the foregoing, the requirements of this
ordinance shall be imposed on any project that has submitted to the city or any economic
development agency created by the city an application for the abatement, redirection or exemption of
taxes prior to its effective date but has not received final approval from the relevant authorizing body
within three years of May 14, 2021.

Approved as to form and legality:

Eluard Alegre
Assistant City Attorney



