Ordinance No. 170941
EXHIBIT B

REIMBURSEMENT AGREEMENT
FOR QUALIFIED OUT-OF-POCKET COSTS
BETWEEN CITY OF KANSAS CITY, MISSOURI AND
EDGEMOOR INFRASTRUCTURE & REAL ESTATE LLC

This Reimbursement Agreement for Qualified Out-of-Pocket Costs (“Agreement”) is
entered as of this __ day of December, 2017 (the “Effective Date”) between the City of
Kansas City, Missouri (*City”) and Edgemoor Infrastructure & Real Estate LLC (“Developer”),
a Maryland limited liability company registered to do business in Missouri, for a terminal
modernization program at the Kansas City International Airport (the “Airport”). This
Agreement outlines certain terms and conditions under which Developer would finance and

develop such a program.

RECITALS

A.  Whereas, City issued a “Request for Qualifications/Proposals for Design, Construct and
Private Financing of KCI/ Request #062017” (as amended, the “RFQ/P) on May 30%, 2017 to
identify a potential developer for development of a single terminal Airport improvement project
(the “Project”), and

B. Whereas, City selected Developer for the Project and determined to advance negotiations
with Developer to enter into a development agreement (the “Development Agreement”) for

the Project, and

C. Whereas, City and Developer have entered into that certain Memorandum of
Understanding related to the Project with an Effective Date of December  , 2017 which
provides that the City, through the Aviation Department, will reimburse the Developer for
certain Qualified Out-of-Pocket Costs in the event the Project fails to reach financial close, and

D.  Whereas, City and Developer wish to memorialize their agreement regarding payment of
Developer’s Qualified Out-of-Pocket costs by executing this Agreement, and
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E.  Whereas, the City Council authorized the City Manager’s execution of this Agreement
with its passage of Ordinance No.

AGREEMENT

I.  Qualified Out-of-Pocket Costs

a. Qualified Out-of-Pocket costs means those costs incurred by Developer which are
direct expenses incurred by Developer that are not increased by any dollar or percentage
amount representing added profit, fee, or administrative or other charge and which have
been documented by the Developer and approved by the Aviation Director. For purposes
hereof, Qualified Out-of-Pocket Costs shall be limited to and include only those costs
related to the Project and incurred by Developer for contractors (and their
subcontractors), design professionals, consultants (and their subconsultants), attorneys,
other architectural and engineering design professionals (including costs of
preconstruction services of third party project contractor(s)), Loan principal, interest, and
fees as described below, related financing costs and legal fees and other approved costs

related to the Project.

b. An estimate of the total Qualified Out-of-Pocket Costs anticipated to be incurred
under this Agreement is attached hereto as Exhibit A.

I. Funding of Qualified Out-of-Pocket Costs Through Financial Close

a. Developer shall obtain a pre-construction loan or similar loan (“Loan”) from a
lending institution reasonably acceptable to the City (“Lender”) for purposes of funding
Qualified Out-of-Pocket costs through financial close of the Project. Developer shall
advise the City as to the proposed Loan terms and shall use reasonable commercial
efforts to address any comments raised by the City. The City shall acknowledge the Loan
terms as documented in the agreement between the Developer and the Lender. All
Qualified Out-of-Pocket Costs shall be paid for and funded by the Loan. Upon the date of
financial close, Developer shall have funds included in the Project cost wired directly to
the lending institution to pay off the full Loan amount, which shall include Loan
principal, current and capitalized interest, and fees that have accrued to the Loan

consistent with the terms agreed between the Developer and the Lender.
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b. Developer and City shall enter into such documents as the Lender may reasonably
require in issuance of the Loan, including, but not limited to an assignment of
Developer’s rights and obligations under this Agreement to the Lender.

III. Documentation and Approval of Qualified Out-of-Pocket Costs

a. On or about the 25" day of each month, Developer shall provide City’s Aviation
Director with documentation detailing the services and related Qualified Out-of-Pocket
Costs that Developer expects to be performed in the following month and which shall be
subject to City approval under Section ITLb below.

b. Within five (5) business days after City’s receipt of Developer’s documentation
under Section I1l.a, City’s Aviation Director shall approve Qualified Out-of-Pocket Costs
in its reasonable discretion, which shall not be unreasonably withheld, conditioned, or
delayed. Loan costs shall not be subject to rejection by the City if such costs are
consistent with the loan documents entered into between Developer and Lender. In the
event the Aviation Director rejects any Qualified Out-of-Pocket Costs documented in

accordance with Section II1.a, the Aviation Director shall provide Developer with written

notice giving reason for the rejection and any additional information needed by the
Aviation Director to approve the cost. In such case, and in Developer’s discretion, the
services related to the rejected Qualified Out-of-Pocket Costs will not be performed until
after financial close of the Project or will be performed by Developer at its own cost. For
the avoidance of doubt, any Qualified Out-of-Pocket Costs rejected by the City shall be
expressly excluded from any draw request under the Loan. Any and all City-approved
Qualified Qut-of-Pocket Costs shall be a reimbursement obligation of City pursuant to
Section IV below.

¢ On the 20 day of each subsequent month, Developer shall provide City’s
Aviation Director with a spreadsheet {and backup documentation upon request) detailing
the actual Qualified Out-of-Pocket Costs incurred through the end of the immediately

preceding calendar month.

IV. City’s Obligation to Reimburse Developer for Qualified Qut-of-Pocket Costs
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a. In the event the parties fail to achieve financial close of the Project for any
reason, other than as set forth in Section IV.b below, City shall reimburse Developer,
including all documented Loan-related financing costs, for Developer’s Qualified Qut-of-
Pocket Costs incurred by Developer from and after September 22, 2017 through the date
City notifies Developer that it will no longer pursue the Project. Reimbursement of any
and all City-approved Qualified Out-of-Pocket Costs shall not be subject to set-off,
deductions, abatement, reduction or withholding for any reason by the City, provided the
City receives all Instruments of Service (defined below) in accordance with Section IV.c.
Pavment by City under this Section I'V.a shall be made to Developer within thirty (30)
calendar days after Developer furnishes to City the Instruments of Service and any other

documents required under Section IV.c.

b. City shall have no obligation to reimburse Developer for Qualified Out-of-
Pocket Costs in the event the Project fails to achieve financial close due to Developer’s

fraudulent act or willful misconduct.

c. Developer shall grant or cause to be granted to City and its agent an irrevocable
nonexclusive license to use, reproduce and distribute the instruments of service prepared
by Developer’s architect or other design professionals in connection with the Project (the
“Instruments of Service”). Instruments of Service shall include any drawings,
specifications, models, renderings or other materials prepared in connection with the
Project, as well as any other documents related to the Project for which the City has an
obligation to reimburse the Developer, as prepared by Developer’s contractors,

consultants, attorneys, and other such entities.

d. Developer hereby irrevocably directs City to make any payments under this
Reimbursement Agrecment to the Lender, a Blocked or Lock-Box Account in which the
Lender has a first-priority, perfected security interest, or alternatively as the Lender may
direct. Developer and City agree and acknowledge that City will not accept any

redirection of payments without Lender’s written consent.

V. Termination
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Upon full repayment of the Loan, this Agreement shall antomatically terminate, without
further instrument or action, and shall be of no force or effect.

VI Miscellaneous

a. Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, but all of which taken together shall constitute one and the

same instrument.

b. Applicable Law. The applicable laws of Missourli shall govern the validity,
construction and effect of this Agreement. All disputes arising under or relating to this
Agreement shall be filed, maintained, and resolved in accordance with the laws of the
State of Missouri without regard to its conflict of law rules.

c. Assignment. Neither party to this Agreement shall be permitted to assign or
transfer its rights under this Agreement without the consent of the other party, except that
Developer may assign or transfer its interest under this Agreement to an affiliate or

subsidiary entity of Developer or as otherwise required by Section ILb.

d. Amendments. This Reimbursement Agreement may not be varied, amended or
supplemented and any obligation, right, power or remedy shall not be waived except by
an agreement in writing signed by duly authorized representatives of City and Developer

and with Lender’s prior written consent.

€. Notices. A notice or communication under this Agreement by either party to the
other shall be sufficiently given or delivered if dispatched by hand, national courier
services, or by registered or certified mail, postage prepaid, addressed as follows:

If to City:

Pat Klein

Director, Aviation Department
601 Brasilia Avenue

Kansas City, Missouri
Telephone: (816) 243-3107
Facsimile: (816) 243-

With a copy to:
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Galen P. Beaufort

Senior Associate City Attorney
City Atorney’s Office

2800 City Hall

414 East 12™ Street

Kansas City, Missouri 64106
Telephone: (816) 513-3122
Facsimile; (816) 513-2716

If to Developer:

Edgemoor Infrastructure & Real Estate LLC
7500 Old Georgetown Rd.

Bethesda, MD 20814

Attn: Geoffrey Stricker

Facsimile: (301) 272-1912

Telephone: (301) 272-2990

With a copy to:

Edgemoor Infrastructure & Real Estate LLC
7500 Old Georgetown Rd., 3® Floor
Bethesda, MD 20814

Attn: Frank J. Baltz

Facsimile; (301) 272-1916

Telephone: (301) 272-8181
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed

as of the Effective Date.

APPROVED AS TO FORM:

By:

DEVELOPER:

EDGEMOOR INFRASTRUCTURE & REAL ESTATE
LLC

By:
Name:
Title:

CITY:

CITY OF KANSAS CITY, MISSOURI

By:
Name: Troy M. Schulte
Title: City Manager

Name: Galen P. Beaufort

Title: Senior Associate City Attorney

CERTIFICATION OF AVAILABILITY OF FUNDS

I hereby certify that there is a balance, otherwise unencumbered, to the credit of the
appropriation to which the foregoing expenditure is to be charged, and a cash balance, otherwise
unencumbered, in the treasury, o the credit of the fund from which payment is to be made, each
sufficient to meet the obligation hereby incurred.

Randall J. Landes
Director of Finance

KCP-8295729-16
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EXHIBIT A
ESTIMATED QUALIFIED OUT-OF-POCKET COSTS
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